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An Example of Sound Policy Voidance 
 

 

Such issues normally come to light when a claim 

arises.  In this case, there was a claim for malicious 

damage that arose when local youths had broken 

into the workshop.   The insurer was able to show 

that, had the previous, substantial claim been 

declared, it would not have accepted the risk at all.  

Consequently, it was justified in treating the 

insurance as if it had never existed and the policy 

was voided.   

 

 

 

Mr Jones, a director of Jones & Co Ltd, insured a 

workshop belonging to the company.  However, 

when presenting the risk to his broker, Mr Jones 

failed to declare that, two years previously, a 

workshop at a different location had been razed 

to the ground following a break-in.   
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THE LAST RESORT? 
Policy voidance – what is it? 

Introduction 
 
Some people say ‘Avoidance’; others say ‘Voidance’.  It amounts to the same thing and it 
arises where a nondisclosure or misrepresentation is so fundamental that the insurer treats 
the contract of insurance as if it had never existed. 
 
If the insurer can demonstrate from its underwriting guide that, had the full information been 
supplied by the Insured, the risk would not have been accepted on any terms, then the policy 
may be avoided ab initio; treated as if it had never existed. 
 
This rule of law is tempered under The Insurance Act 2015 (TIA15) and the Consumer 
Insurance (Disclosure and Representations) Act 2012 (CIDRA) to the extent that, where the 
risk would still be acceptable to the insurer but on increased terms, those terms may then be 
applied and any claim settled on terms that are proportionate to the loss of premium. 
 
The rule is tempered further for consumers under CIDRA, in that a misrepresentation is only a 
qualifying breach if the Insured has failed to exercise reasonable care (or, worse, where the 
misrepresentation has been deliberate or reckless).  If an insurer is not able to demonstrate at 
least carelessness, then there is no breach and any disputed claim must be paid under the 
policy terms and conditions. 
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Although, in this case, the insurer is exercising its right to void the policy, it does not necessarily follow 

that it has to do so.  There might be legitimate reasons for the insurer waiving its right to void the policy, 

such as wanting to support the broker or perhaps because the sanction of voidance might be out of 

proportion to the amount of the new claim.  There are times when an insurer might prefer to keep the 

policy in place, pay the claim and arrange for the risk to be reconsidered, perhaps in conjunction with 

some agreed risk prevention measures. 

 

 

 

 

 

Voidance can be Avoided 
 
Consider the two examples below.  The first one will, by now, be familiar to readers of our previous 
factsheets or those who have attended our Nondisclosure webinars. 
 
 

Example 1 
 
The House on the Hill 
 
This is the case where the Insured had failed to notify insurers that his property was located within 200 
meters of a watercourse, contrary to what was contained in the Statement of Fact.  When there was a 
claim for flood, the insurer exercised its legal right to void the policy because it was able to demonstrate 
that, had it known about the proximity of the watercourse, the risk would not have been accepted on any 
terms. 
 
Policy voidance in this set of circumstances might not seem unreasonable until it is seen that the 
nondisclosure was not connected to the circumstances of the claim.  This is because the claim arose 
from a blocked culvert further up the hill.  And because of its location part way up the hill, it was generally 
agreed that the house could never flood because of the river.  So, the decision by the Insurer seemed 
harsh, although legally permissible. 
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Example 2 
 
The Shop on the Cliff 
 
There was a similar case of a shop located at the 

top of a cliff.  By definition, the shop was close to 

water, but this had not been disclosed at 

inception. 

 

(The shop was certainly within 200 meters of 

water when the tide was in, and as measured on 

a map.  It might be debatable whether it was still 

within 200 meters when measuring the drop from 

the cliff down to the shore, but this argument 

never arose). 

 

The Insured submitted an impact claim following 

an unfortunate episode with a passing motorist.  

The loss adjuster queried whether there had been 

a nondisclosure in relation to the property’s 

location.  Both the adjuster and insurer concluded 

that this was information that should have been 

disclosed.  It was also thought that the insurer 

would not have accepted the risk had it known 

the shop was so close to the cliff. 

 

In this instance, the insurer concluded that the 

claim for impact had not been made any more 

likely to occur because of the non-disclosed 

location, and so the policy remained in force and 

the claim paid.  The insurer then re-considered 

whether it was prepared to maintain cover now 

that the details of location were known.  That 

seems to us to be a fair and proportionate 

response to the problem. 
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Voidance can be disproportionate 
 

We have seen a number of claim disputes 

that relate to an insurer’s scheme limits.  

What does this mean?  In this context, the 

phrase scheme limits refers to the amount of 

cover provided, rather than the type.   So, for 

example, it would relate to an insurer that 

had no appetite for large sums insured but 

would not relate to a liability insurer’s 

preference not to insure demolition 

contractors. 

 

Scheme Limit example 1 
 
A consumer insured his home buildings for 

£350,000.  There was a serious fire and the 

property was gutted.  It was soon 

established that the claim value would 

exceed the sum insured.  It was discovered 

that, despite the insurer’s clear warning 

about the need for the policy to cover the full 

rebuilding cost, the real sum insured should 

have been doubled to £700,000. 

 

Initially, the insurer had indicated it wanted 

to void the policy.  This was on the basis that 

the insurance scheme under which the home 

was insured had been designed for small to 

medium-sized properties and so there was a 

scheme limit of £500,000.  It was established 

that, had the insurer known the rebuilding 

cost was so high, it would never have 

offered terms. 

 

In discussion with the insurer it was agreed 

that it was under no obligation to explain to 

its customers what its scheme limits are, and 

that the onus will always be on the Insured 

to exercise reasonable care to answer the 

questions posed at inception and renewal.   
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  In this case, the Insured had certainly failed to 

exercise reasonable care.  However, we felt that 

voidance would have been draconian, especially 

in circumstances where the Insured had no 

knowledge of the existence of scheme limits.  

There was nothing in the promotional material to 

warn applicants that the scheme would not be 

suitable for properties where the rebuilding cost 

exceeded £500,000.  We were also of the view 

that insurers already have other, less draconian 

remedies including the application of average and 

policy limits, and that it would be disproportionate 

to void the policy and therefore refuse the claim 

altogether. 

 

It was eventually agreed that the claim should be 

paid but limited to the sum insured and the 

policy's terms and conditions. 

 

 

 

Is £10,000 enough to replace all your 

valuable contents items (each worth £2,000 

or less) inside your home? 

 

The Insured answered in the affirmative. 

 

The family experienced a particularly 

distressing break-in and a claim was 

submitted.  It was established that, in fact, 

the cost to replace valuable items came to 

over £40,000 and so the answer to the 

question posed at inception was clearly 

wrong; the family had simply failed to realise 

the full value of jewellery gifted to them by 

other family members on significant 

occasions.  The Maltese insurer elected to 

void the policy and refuse the claim 

altogether.  This was on the basis that there 

was a scheme limit to the effect that the 

insurer would not accept proposals where 

the proposer’s valuables exceeded a 

maximum of £20,000.  (In this case, the 

question asked was whether £10,000 would 

be sufficient, the implication being that higher 

cover would be available if required but not if 

the value exceeded £20,000). 

 

We do not agree that getting the sums 

insured wrong should be a voidance issue.  

The general approach to underinsurance in 

consumer cases is for the insurer to impose 

average if the policy contains an average 

clause (which isn’t always the case).   

 

 

Scheme Limit example 2 
 
A young family insured its buildings and 

contents online with a budget insurer based in 

Malta.  The application was made through one 

of the many comparison sites, and the insurer 

was chosen because it was the least 

expensive. 

 

One of the questions posed by the insurer 

was: 
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Statements of Fact – are they always as clear as they should be? 
 
A consumer is required to exercise reasonable care when addressing an insurer’s questions or a 

Statement of Fact.  The insurer has a corresponding duty to ask questions in a clear manner. 

In the example of the House on the Hill, the question of the property’s proximity to a water course had 

not been included in the correct section of the Statement of Fact.  The question was quite difficult to 

locate because it had been included in a separate section headed Subsidence, Ground Heave and 

Landslip.  We felt this was neither clear nor transparent.  Disappointingly, the Ombudsman did not 

agree with us and the insurer’s decision to void the cover was supported. 

The way that some insurers display questions and statements can be confusing.  We recently came 

across the following combination of questions and statements to which the Insured could only answer 

‘yes’ or ‘no’. 

• This property has not previously suffered from subsidence, heave 

or landslip or been underpinned?  

 

• Neither this or any adjacent property show any obvious signs of 

Damage by subsidence, heave or landslip.  

 

• Neither this or any adjacent property show any 

visible signs of cracking.  

 

• This property is not erected on made up ground 

e.g. filled pits, rubbish tips.  

 

It is not always easy for a proposer to know how to respond to such statements.  In everyday, 

colloquial, spoken English usage, many people would answer ‘no’, as a way of affirming that the events 

cited had never taken place – and yet the insurer is clearly seeking the answer ‘yes’.  Many a proposer, 

if they had realised their property had, for example, been erected on made up ground would have 

answered ‘yes’ to confirm that this was the case.  But, unwittingly, this will have been the wrong 

answer. 

We can see no good reason for insurers posing questions and statements in the negative; they should 

Where there is no average clause the claim is 

normally dealt with at full value (up to the sum 

insured or policy limit).  But where the 

underinsurance is particularly blatant, the 

claim can usually be settled as if the average 

clause had existed as an alternative to policy 

voidance. 

When it comes to policy limits (such as with 

valuables) we would normally expect the 

insurer to settle up to the stated limit. 

We took the matter up with the insurer and 

invited it to settle the claim up to the policy 

 

 

invited it to settle the claim up to the policy 

limits, as we would have normally expected in 

such circumstances.  Unfortunately, the insurer 

elected to maintain its voidance; the claim was 

left unpaid.  The Insured now has a voidance 

on his record that would need to be disclosed 

in future insurance proposals and renewals.  

We thought this was disproportionate. 

Again, the Insured had no knowledge of the 

insurer’s scheme limits and so this was a 

danger of which he was unaware. 
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The Sting of Voidance 
 

An Insured will often feel the impact of a policy 

voidance long after the insurer has consigned 

its records to the archive.   

 

An insurer, when agreeing terms for 

commercial insurance, would expect the 

proposer to disclose a past voidance.   Such 

an expectation would be consistent with the 

requirement to make a fair presentation under 

The Insurance Act 2015.  The insurer would 

likely expect a voidance in relation to a 

consumer insurance to also be disclosed even 

if no direct question has been asked.   

 

This leaves the proposer wondering how many 

years they must go back in making a 

disclosure of past policy voidance.  Do they go 

back five years; ten years; or does it remain on 

the record forever? 

 

Unless an insurer has limited the need for such 

disclosure (perhaps by asking a specific 

question, or limiting enquiry to a stated number 

of years) the problem never goes away. 

 

 

 

 

if they had realised their property had, for example, been erected on made up ground would have 

answered ‘yes’ to confirm that this was the case.  But, unwittingly, this will have been the wrong answer. 

 

We can see no good reason for insurers posing questions and statements in the negative; they should be 

simple, straightforward questions such as has your property been erected on made ground?   We feel that 

the use of questions and statements that are posed in the negative are especially hazardous when 

business is conducted over the telephone when the customer has less time to consider the way the point 

has been raised; and the use of the negative fails to take into account the casual (and technically 

incorrect) speech patterns that commonly exist. 

 

Applicants for consumer insurance face a 

similar problem, although this is helped by the 

Consumer Insurance (Disclosure and 

Representations) Act 2012 – (CIDRA).   A 

consumer need only provide the information 

requested by the Insurer, and some insurers 

will limit the questions to cover a period of 

time.  But many insurers will still ask if the 

proposer has ever had a policy cancelled or 

declined. 
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  Recommendations for Industry Practice Change 
 

• Abolish policy voidance on the grounds of inadequate sums insured. Apply Average where 

appropriate and make warnings about underinsurance clear at point of proposal. 

• Abolish voidance on grounds of the insurer’s own ‘scheme limits’ being exceeded, unless the 

insured is made aware at time of proposal that the insurer will not accept any risk where the 

value or reinstatement cost exceeds  insert the £sum). The ‘scheme limits’ must have been 

prominently displayed along with clear warnings to explain the danger of underinsurance and 

voidance.   

• Insurers should be encouraged to void policies only as a last resort in the most serious of 

breaches by the policyholder. E.g. deliberate or reckless misrepresentation. This is in recognition 

that policy voidance contains a long-lasting sting for the customer. 

• Proposals and Statements of Fact for both commercial and consumer insurances should 

constrict the need to disclose past voidances to a period of five years. 

• Insurers should not ask questions in a proposal form, or make statements in a statement of fact 

that can be misconstrued as to whether the answer should be Yes or No: 

 

 

e.g  This property has not previously suffered from subsidence, heave 

or landslip or been underpinned?  

`No’ it has not previously suffered from subsidence, heave 

or landslip or been underpinned?  

`Yes’ it has not previously suffered from subsidence, heave 

or landslip or been underpinned?  

 

Rather, ask: 

 “Has this property to the best of your knowledge ever suffered from subsidence, heave 

or landslip?  

Yes - it has /  No - it has not. 

 

“Has this property to the best of your knowledge ever been underpinned?  

Yes - it has /  No - it has not. 
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Flaxmans are internationally recognised specialists in Claims Mediation and Resolution for 

Commercial and Business sector clients. 

Necessary and essential to a business, insurance is all too often purchased on price and or without a 

detailed understanding of the cover provided, rather than as a valued and thought through 

requirement, inevitably leading to conflict when a claim is disputed or when insurance is declined. 

Flaxmans negotiate and settle business insurance claims, and act as expert witnesses to the judiciary 

and courts on matters of insurance and broker practice. 

For more information visit www.flaxmanpartners.co.uk 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This guidance note is intended for information purposes only and is not and does not purport to be legal 

advice. Whilst all care has been taken to ensure the accuracy of the guidance note it is not to be regarded 

as a substitute for specific advice. This guidance note shall not be reproduced in any form for any 

purpose.ç 

 

FLAXMANS | CII FACTSHEET POLICY VOIDANCE – THE LAST RESORT 

  

http://www.flaxmanpartners.co.uk/
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